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PET ITI ON * Robert F be, junior, 
and . Hutton mer chants in Edinburgh. | 


VE reſponding” as herttable proprietor of thi 
lands of Spring field, did, of this date, enter Mar. 8. 
into a feu contract with Robert Fleeming ſenior, 2. 
Walter Ruddiman, and John Aitkin, whereby he 
feued to them, for their purpoſe ot erecting a ntl 
thereon, four acres, two roods, and nine falls of his ſaid 
lands of Springfietd ; and the terms of the diſpoſitive clauſe 
in ſaid feu-contrat, which is material in the preſent que- 
ſtion, is as follows: © All and whole four acres, two roods, 
= and nine falls of the ſaid John Baxter his lands of Spring- 
feld, having the water of Et on the north, and the reſt 
of the ſaid lands of Spring fi eld, on the other parts there- 
of, and from which it 1s diſtinguiſhed by a ſmall ditch, 
ade after meaſuring thereof, lying within the pariſh of x 
Laffwade, and ſheriffdom of Edinburgh, together with _ 
the teinds, parſonage, and vicarage of the faid four a- 


cres, two roods, and nine falls of land: And ficklike, * 
te, all. aud yer fountain and ſpring of water, in r q 


66 


ce 


60 


very | 
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very part of the ſaid whole lands of Spring field, together 


« with the ſaid water of Eſt, ſo far as the ſaid John Bax- 
* ter hath right thereto, for the Es of the ſaid paper- 


cc 


mill; with full power and liberty to the ſaid Walter 
* Ruddiman, Robert Fleeming, and John Aitkm, and their 
* foreſaids, not only to build and erect dam dykes, and 


others, acroſs, or in the ſaid water of Ey, for a mill 


4 


any part of the ſaid whole lands of Springfield.” And, on 
the other part, Meſſrs. Fleeming, Ruddiman, and Aitkin, be⸗ 


cc 


dam to the ſaid paper-mill, and to carry the ſame, by 
proper canals, or mill-leads, to the ſaid mill; but like- 
wiſe, to collect and gather into a body, the whole toun- 
tain or ſpring water which may be found or diſcovered in 


6c 


came bound to pay to Mr. Baxter the relpondent; C47. 12 7. 
Scots yearly, as feu-duty. 
Theſe gentlemen, in proſecution of their plan, did ac- 
cordingly erect the buildings neceſſary for carrying on the 
work of a paper manufactory: And as, at that period, they 
were 1n exceeding good terms with the late Mr. Lockhart of 
Carnwath, proprietor of the lands oppoſite to their feu, 


in fo far as the ſame was bounded by the river EVH; they, 


arch 31ft, 
1756. 


and every part thereof, and whole utenſils and inſtru- 


without any regular contract entered into between Carn- 
<vath and them, did, in virtue of ſome verbal commun- 


1ngs had between them, erect a dam-dyke acroſs the 
whole river of Eſe, and reſted the ſame upon Carnwath's 


lands. 
In this fituation, theſe gentlemen did quietly, ad ich- 
out moleſtation, carry on their trade until the 1756, being 


the ſpace of fourteen years after the date of their feu 
contract. 


Of this date, Meſſrs. Fleming, Nuddiman, Oc. ſold to 


Robert Fleeming junior, and Fohn Hutton, che petitioners, 
their right of feu, as diſponed to them by Mr. Baxter the 
eee ; together with © the ſaid mill i:felf, and all 


55 mente 
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« ments for — RE now belonging to us in, or a- 
« bout the ſaid mill; together alſo with the dle other 
« houſes and buildings now erected by us, &'c. Oc. 

The above are the words of the diſpoſition granted by 
Meſſrs. Ruddiman, ec. to the petitioners, in fo far as the 
mill, O'c. is conveyed. The diſpoſition, without mention- 
ing any price, bears to be granted in conſideration of a 
certain ſum of money paid to each of the diſponers by 
Meſlrs. Fleeming and Hutton the petitioners, with whom 
they ſtand very nearly connected, viz. Robert Fleeming ju- 
nior, being eldeſt ſon of Robert Fleeming ſenior, and 7% n 
Hutton, the other petitioner, ſon-in-law to Mr. Ruddiman, 
and executor and repreſentative of Mr. Aitkin the remain- 
ing partner, in which character, he, along with the old 
company, purſues Mr. Baxter the reſ pondent upon the war- 
randice of the feu contract, granted by him to Meſſrs. 

Fleeming, Ruddiman, and 4 as above narrated, and, 
in the other proceſs, does actually purſue himſelf. 

The petitioners continued to carry on the work from the 


term of their purchaſe until the 1765, then 21 years from 


the date of Mr. Baxter's granting the feu, during the 
whole of which period, no remonſtrance or dubiety as 
to the rights was ever ſo much as ſurmiſed to Mr. 
Baxter. 

| The petitioners being, at this period, inclined to diſſolve 
the copartnery, they did, for that purpoſe, advertiſe a ſale 
of the premiſſes; upon which occaſion, Mr. Lockhart of 
Carnwath did enter his claim, and did ſecure to himſelf, 
by a tack from the petitioners, as a recompence for the uſe 
of his half of the water, a ream of paper, or fifteen ſhil- 
lings Sterling of annual tack- duty, together with 100 gui- 
neas inſtantly paid him, and an obligation to pay the like 
ſum during the currency of the tack, as is at more length 
ſet forth in the anſwers given in for Robert 4 leeming ſenior, 
Oe. to which reference is hereby made. 


Or 


*h. 

1764. Of this date, the petitioners commenced the preſent ac- 
tion againſt Meſſrs. Fleeming, &c, the original feuars, con- 
cluding, That in virtue of the warrandice contained in 
the diſpoſition granted them, they ſhould be decerr.ed to 
pay the petitioners the 100 guineas, with the intereſt, tor 
indemnifying them of what they had paid to Mr. Lockhurz, 


and alſo, to relieve them of all the other obligations they 
had come under by the tack they had got from him :— 
This claim, reared up by the ſon and ſon-in-law, was forth- 
with commenced by the father and father-in-law, they 
having raiſed an action of like nature againſt. the reſpon- 
dent; ſo that at preſent, Mr. Baxter has in a manner the 
whole family to combat with. „5 e 
| Theſe proceſſes came in courſe before the Lord Stonefield; 
Feb. 4. by whom they were conjoined, and afterwards, of this 
1797+ date, his Lordihip aſſoilzied both the defenders, in man- 
ner as more fully ſet forth in the petition and anſwers, to 
be adviſed herewith. _ . „„ | 
It will be obſerved, that although the petitioners did re- 
: peatedly repreſent, and have now reclaimed againſt the 
Lord Ordinary's interlocutor, yet the fame ſtands at this 
hour unchallenged, at the inſtance of Meſſrs. Ruddiman, 
 Fleeming, Oc. the purſuers of the action now commenced 
_ againſt Mr. Baxter the reſpondent. In this ſituation, there- 
fore, Mt. Baxter does humbly contend, that any proceed- 
ings had in this cauſe upon this petition, which guoad him 
| he apprehends to be incompetent, can never affect his in- 
[ tereſt, in regard to the proceſs already commenced againſt 
him by his proper party, who by their conduct would ſeem 
to have acquieſced in the abſolvitor pronounced by the 
Lord Ordinary in his favour. T7 


Such being the conduct of theſe different, though near- 
ly connected purſuers, Mr. Baxter does acknowledge, that 
he is doubtful whether the court may think his anſwers 
in hoc ſtatu requiſite, or not ſo: He thought it. his duty 
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WY 
to ſtate the matter to the court, and leave it with your 
Lordſhips to admit the ſame or not, as ſhall ſcem proper: 
And upon the ſuppoſition that the ſame are admitted, the 
reſpondent ſhall proceed to ſtate his defences in the ſequel. 
"The reſpondent is humbly hopeful that your Lordſhips, 
upon conſidering the diſpoſitive clauſe of the diſpoſition * 
granted by him per /e, without any commentary whate- 
ver, will be of opinion, that no action lies againſt him up— 
on the warrandice, as no infringement of the feu has hap- 
pened. It is obvious by the clauſe itſelf, that the diſpoſi- 
tion in reſpect to the water of Eye, is taxed and reſtricted 
in the cleareſt manner, by the words immediately follow- 
ing; /o far as the ſaid John Baxter has right thereto. Nei- 
ther can the after expreſſion of acro/s, or in the ſaid water 
of Eſk, alter the extent of the grant, as theſe words are 
part of the ſame ſentence, and muſt be underſtood alſo to 
have reference to that taxative clauſe, / far as the ſaid John 
Baxter has right thereto. OC Rd ores 
The petitioners are pleaſed to contend, that the half of 
a ſmall private river, ſuch as the preſent, does not belong 
to the adjacent proprietor. But this the reſpondent does 
humbly contend, is neither the law nor the practice of the 
court, in the caſes where ſuch queſtions have occurred. — 
In order to put this propoſition in a clearer light, let it 
be ſuppoſed, that this river had either dried up, or had 
changed its channel, and taken its courſe through grounds 
ncither the property of Carnwath or Mr. Baxter the re- 
ſpondent ; in ſuch caſe it cannot be doubted, but that the 
reſpondent Mr. Baxter, would have had undoubted right 
to the one half of the old channel, and Mr. Lockhart to the 
other half, in ſo far as their reſpective grounds were contigu- 
ous to it. This is not only agreeable to the principles 
of our law, but exprefly ſ to thoſe of the Roman law. 
At inſula in flumine nata, (quod frequenter. accidit,) ſiquidem 
medium partem ſluminis tenet, communis eſt eorum, qui ab utra= 
5 | due 


"F# } 5 


que parte fluminis, prope ripam prædia puſſident, pro modo ſcili- 
cet latitudinis cujuſque fundi que prope ripam ſit. Viod ſi alteri 
parti proximior fit : Eorum eff tantum, qui ab ea parte prope ri- 
gam predia polſident, Infl. lib. 2. tit. 1. F. 22. ef ſeg. 
uch being the caſe, it is undoubted that Mr. Baxter had a 
right to one half of the channel and property of this river, 
ſuch as flowed from his right of property to the contigu- 
ous lands. And that the Carnweth family had an equal 
intereſt in the river, is not diſputed by the reſpondent. 
The petitioners are further pleaſed to contend in ſub- 
ſtance, that neither Mr. Lockhart nor Mr. Baxter had any 
property in this river, and that the ſame is incapable of do- 
minion. 4 IC I a 


This poſition is alſo ſufficiently contradicted by the a- 


bo ve quoted doctrine; at any rate, it cannot be controvert- 


ed, that Carnwath and Mr. Baxter together, had jointly 
the full and ample right of erecting mill dams quite acroſs 
this river whenever they pleaſed; and it is equally clear, 
that no other perſons whattoever could have any right fo 
to do, without it flowed from them.—1f, therefore, theſe 
parties jointly had ſuch right ariſing from their contiguous 
property to the river, it is fair to conclude; that each f 
theſe parties had a right to build in, or uſe, in any other 
legal manner, the half of the river adjoining cheir reſpec- 
tlve properties. VVV 
In this view, therefore, the word acro/s, ſo eagerly graſp- 
ed at by the petitioners, will not go the length they intend 
to carry it. No idea can be more ſimple, than that the 
right Mr. Baxter had to build dam dykes in the river, 
ſhould be conveyed to the purchaſers, with liberty to them 
to erect the ſame, fo far as he had right thereto, either in 
a direction acroſs, diagonal or parallel with the banks; 
all of which might have been neceiiary, in order to ſerve 
different purpose men or ology: 
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Neither will it be conſidered by your Lordſhips as an un- 
common or imprudeat bargain for perſons having views, 
ſuch as the original purchaſers had, to buy one fide of the 
property of the river from the reſpondent; for it is obvious, 
not wi he tanding the friendſhip ſubſiſting between them and 
Mr. Loc chart, by which they enjoyed an unmoleſted poſ- 
ſeſſion for ſo confiderable a time, that Mr. Lockhart's tolera- 
tion and licence would have been. altogether inept, and of 
no avail whatſoever, had they not e the oppoſite 


right from the reſpondent. 


The reſpondent will not follow the example of the peti- 
tioners, by offering to your Lordſhips a criticiſm, in point 
of language, upon the word acroſs. He apprehends ſuch 
to be altogether unnecellary, It is urged by the petitio- | 
ners, that it is a ſoleciſm in language to ſay, that a dyke 
runs acroſs a water, which goes no further chan to che : 
middle . N ä 
This the reſpondent begs: + to deny, as thi word, 
acroſs, may as properly refer to the direction a dam or 
dyke may have from the bank, as to its length and con- 
tinuation; neither can the reſpondents ſee any greater im- 
propriety in ſaying, that a dam went half acroſs a river, 
than in ſaying, that a dyke went half acroſs a field. 
Indeed, every circumſtance relative to theſe tranſacti- 
ons, tends to ſhow the apparent juſtice and equity of the 
reſpondents defence; and it will be obſerved, that the old 
company did not only build the dam quite acroſs the ri- 
ver, and reſt the ſame upon Carnwath's property, but did, 
by themſelves and their di{ponees, quietly, and without 


moleſtation or remonſtrance, poſſeſs the uſe of ſaid dam 


for 21 years after the date of the feu- contract: And as 
pour Lordihips cannot believe, that the ſame could paſs 
unobſerved by Carnwath, it is the fact, and reaſonable to 


ſuppoſe ſo, that through indulgence to 21 and their fa- 


mily, he did allow. them the liberty of his bank: But ſo 
: ſoon 


PO as he ſaw the. property of the mill advertiſed, by 


thereof. 
enter his claim, neither party did dream of going to Mr. 


matter: And indeed, had the petitioners been pleaſed to 


Mr. Baxter to be caſt in the action brought againſt him, 


In the firſt place, 100 guineas paid Carnwath, 


grounds, and the impending 100 guineas payable during | 


to your Lordſhips, that there is an inaccuray in the ex- 
preſſion in the clauſe upen which the old and new co- _ 
partnery have founded their actions, Which were contriv- 


Lv 


which means a ſtranger, or even his enemy, might Seceme 
the purchaſer, he very naturally, and properly, withdrew 
that liberty, unleſs he had a ſuitable recompence in lieu 


It will further be obſerved, that ſo ſoon as Carnwath did 
Baxter, in order that he ſhould concern himſeff in the 


have paid Mr. Lockhart a thouſand guineas inſtead of one 
hundred, their claim would have been equally grounded _ 
quoad Mr. Baxter; which clearly illuſtrates, how vague and 
ill founded the demand in reſpect to him is made, — | 
Let us now conſider the equity of this demand, were 


which ſuppoſed ſunk at double intereſt, 1 1 4. 
equal to „ 10 
To one ream paper, or 1 value yearly, at 7 0 


N 5 0 
Amount of wy feu-duty payable to Mr. 
| Baxter, TE * te inde . — 4 11 Ef 5 


| Reſts— 6 14 0 


So that, his the bargain Mr. Baxter would handy be 
out of pocket 6 1. 14 5. yearly, beſides the want of his 


the currency of the tack. 
The reſpondents have no difficulty i in acknowledging 


ed 


. 
ed ultimately to land upon the reſpondent: - But your 
Lordſhips juſtice will not admit, that a perſon, a ſtranger 
to law, and ignorant of its terms, ſhould ſuffer ſo ſeverely 
in conſequence of an ill arranged period, totally the ope- 
ration of the drawer of the deed. 0 
The reſpondent cannot conclude, without making a few - 
obſervations upon the laſt part of the anſwers given in for 
Robert Fleeming &c. the old copartnery. It is there expreſly 
laid down, that in caſe your Lordfhips incline to give 
judgment againſt them, that ſuch judgment muſt be held 
as probatio probata againſt Mr. Baxter. But this the reſpon- 
dent begs leave to controvert, as the caſes, tho' ſimilar, are 
differenced in ſome particulars, which can by no means 
apply to Mr. Baxter's caſe: For inſtance, in the after diſ- 
polition, not only the feu-right, but the going mill, with 
all its appurtenances, buildings, dam-dykes, ec. are diſ- 
poned, which could not pothbly be the caſe at the time 
the original feu was granted, at which period, none of 
dir EE ni onnef, 
And, in order further to {how, that the original copart- 
nery did not always underſtand this matter in the fame 
light, the reſpondent begs leave to narrate, in their own 
words, part of their minute before the Lord Ordinary, as 
their defence, in the action brought againſt them by the 
_ petitioners. *® It is plain, that Fohn Baxter had right 
„only to the one half of the water of Eſt, as the boun- 
# dary between his lands diſponed, and thoſe on the op- 
polite fide which belonged to Carnwath ;—he in expreſs 
words diſponed no more of the water than he had 
© right to, and in the ſame manner the defenders in their 
diſpoßtion to the purſuers, diſponed the water of Lek, 
only ſo far as the ſaid hn Baxter had right to it.— It 
is abſurd, therefoie, in the purſuers to endeavour to f 
ſtrerch the import of the claule of warrandlice, beyond 


che {ubjeR diſponed to t 
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hem, which was only chat rigut 
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« which John Baxter had to the water, but can never in 
« common ſenſe, be extended to any part of the lands on 
« the other fide, which the purjuers knew well belonged to Mr. 
« ] ockbart / Cornwath, Go. 2 
But the reſpondent is hopeful, that upon the general 

point, „our Lorfhips will have no difficulty in adherin 
to the 1 ord Ordinary's interlocutors complained of, by 


which both the reſpondents are afloilzied. . 


In reſpect whereof, &c. 8 5 


ALEX. GORDON junior. 


